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Summary 

A major debate over the government’s role with respect to the regulation of the Internet is 
currently occurring. Legally, one of the biggest questions is to what extent the Federal 
Communications Commission (FCC or Commission) currently has the authority to regulate the 
ways in which Internet service providers (ISPs) manage Internet traffic over their networks. On 
December 21, 2010, the Commission adopted new open Internet rules in its Open Internet Order. 
The rules required broadband Internet service providers to disclose their network traffic 
management policies and prohibited them from blocking any lawful content from travelling over 
their networks. Furthermore, the rules prohibited fixed broadband Internet service providers from 
unreasonably discriminating against any particular content. 

The rules were challenged in federal court by a number of different industry participants. Verizon, 
in its suit, argued that, policy considerations aside, the FCC had not asserted adequate statutory 
authority to issue the rules. In January of 2014, the Court of Appeals for the District of Columbia 
issued a decision finding that the FCC did have the authority under Section 706 of the 
Telecommunications Act of 1996 to issue the rules. However, the court vacated both the anti- 
blocking and anti-discrimination rules, nonetheless. The court found that, although the FCC had 
reasonably interpreted the authority granted to it by Section 706, the agency could not promulgate 
rules under that section that otherwise violated the Communications Act of 1934. Because the 
anti-blocking and anti-discrimination rules were prohibited by another portion of the 
Communications Act, the court struck down the rules. This report will review the Open Internet 
Order and the court’s decision, as well as examine the FCC’s authority to regulate the 
management of broadband Internet traffic in the wake of the decision. 

For further infonnation on the policy aspects of this issue, see CRS Report R40616, Access to 
Broadband Networks: The Net Neutrality Debate, by Angele A. Gilroy. 
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Introduction 

Some degree of Internet traffic management is necessary for networks to function effectively. For 
example, in order for voice conversations to occur over the Internet, the data packets encoding the 
communications must arrive in rapid sequence. Long delays between the arrival of voice data 
packets would make voice conversations over the Internet impossible to conduct. Prioritization of 
voice data packets over other packets traveling simultaneously over the same network ensures 
clear voice transmissions, while minimally delaying other network traffic. Logically, if network 
managers have the power to prioritize data packets, they also have the power to subordinate them. 
This means network managers have the power to render the applications that depend on packet- 
prioritization (like voice or video applications) useless. Accordingly, there must be a line between 
network management that is necessary to provide quality service to users, and network 
management that is anti-competitive or otherwise harmful to the free exchange of information. 
Some argue that it is necessary to regulate network management practices in order to ensure that 
Internet users are able to receive any lawful content that exists on the Internet without fear that a 
broadband Internet service provider might interfere to degrade the transmission of that content. 1 
Others argue that such regulation is unnecessary. The Federal Communications Commission 
(FCC or Commission) has been attempting to address this issue for a number of years. 

In 2005, the FCC issued its Internet Policy Statement. 2 The Internet Policy Statement endeavored 
to express the FCC’s opinion that broadband consumers should have access to all lawful content 
on the Internet and that all lawful applications should be usable on those networks. The agency 
also made clear that it believed users’ rights should be limited by the needs of broadband 
providers to reasonably manage their networks. While the Policy Statement was not promulgated 
into regulation, the FCC maintained that it had sufficient authority to enforce the principles 
should the need to do so arise. 3 

Two years after the release of the Internet Policy Statement, through various experiments by the 
media, most notably the Associated Press, it was discovered that Comcast Corporation (Comcast) 
was intermittently interfering with the use of an application called BitTorrent™ and, possibly, 
other peer-to-peer (P2P) file sharing programs on its network, as a method of traffic 
management. 4 fn response to a petition from Free Press for a declaratory ruling that Comcast’s 
blocking of P2P applications was not “reasonable network management,” the FCC conducted an 
investigation into Comcast’s network management practices. 5 The FCC determined that Comcast 



1 For more information regarding the policy debate related to net neutrality see CRS Report R40616, Access to 
Broadband Networks: The Net Neutrality Debate, by Angele A. Gilroy. 

2 In the Matters of the Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review 
of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services; Computer III Further 
Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review - 
Review of Computer III and ONA Safeguards and Requirements; Inquiry Concerning High-Speed Access to the 
Internet Over Cable and Other Facilities; Internet Over Cable Declaratory Ruling; Appropriate Regulatory Treatment 
for Broadband Access to the Internet Over Cable Facilities, 20 FCC Red 14986 (2005) [hereinafter FCC’s Network 
Management Principles], 

3 Id. 

4 Peter Svensson, Comcast Blocks Some Internet Traffic, AP Testing Shows, Associated Press, October 19, 2007. 

5 In the Matters of Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly 
Degrading Peer-to-Peer Applications and Broadband Industry Practices Petition of Free Press et al. for Declaratory 
Ruling that Degrading an Internet Application Violates the FCC’s Internet Policy Statement and Does Not Meet an 
Exception for "Reasonable Network Management,” 23 FCC Red 13028 (2008) [hereinafter Comcast Decision], 
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